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UNITED STATES OF AMERICA ex rel. 

AGNES SCRANTON, 

Petitlone .llant , 


-against- 

THE STATE OF NEW YORK, 

Respondent-Appellee. 
...X 


REPLY BRIEF FOR PETITIONER-APPELLANT 


Appellee's brief sidesteps the issue plainly raised 


by the pleadings and the facts below. 

The record before this Court, based upon affidavits 
of petitioner, her counsel, proceedings at the aborted triai. 
of petitioner for murder in March 1974 (where the trial court 
over petitioner's objection declared a mistrial) and affidavits 


from the office of the District Attorney of New York County, 
establish the prolonged prejudicial and unjustified delay of 
the prosecution of Agnes Scranton’s case. In the alternative, 
if this Court does not so read the record, there is an adequate 
basis in that record for a further hearing on tne facts (af¬ 


fectively unrebutted) as^alleged by petitioner. 

Contrary to the assertion of appellee (Appee. Br. p. 
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appellee did not submit affidavits "rebutting all of Scranton's 
major contentions". Although nearly two years have gone by 
since the contention of the prosecution's undue delay was set 
before the Appellate Division of the Supreme Court of New York 
County, appellee has not furnished to the court below or to this 
Court any record of the proceedings which reveal that the peti¬ 
tioner at any time orally or otherwise waived her constitutional 
right to a speedy trial. Unresponded-to pleadings and papers 
filed by petitioner establish repeated demands for a speedy 
trial. Those papers were before the court below and are now 
before this Court. 

In the record of the proceedings below is an unre- 
sponded-to affirmation of petitioner's counsel submitted to the 
State court which, if true (and it is not denied), establishes 
the bad faith of the State prosecution and gives rise to the 
"special circumstances" mandating the relief of federal habeas 
corpus, viz.: 

"This affirmation is submitted to this Court in 
opposition to the thrust of that certain affirmation 
of Leslie Snyder dated Januarv 25, 1974, filed in the 
court below suggesting that the case was not previously 
brought to trial because of the pressure of the case 
load in the District Attorney's office and because 
'Mrs. Scranton would probably die at any time. 

"It is my opinion and I assert to this Court 
that the reason that the case was not tried within 
the four year period following the indictment of Mrs. 
Scranton for murder on January 6, 1970. was that the 
deputy in charge of the case for the District Attorney 8 
office did not believe the case had merit. 






"I base my opinion on the following grounds. 

"Mr. Terence O'Reilly was the Assistant District 
Attorney in charge of the case from the time 1 com¬ 
menced representing Mrs. Scranton until some time in 
the fall of 1973, when he left the office of District 
Attorney Frank Hogan. I had many conversations with 
Mr. O'Reilly concerning the case. I never at any time 
advised him that Mrs. Scranton was too ill to appear 
in court or to be tried. We did discuss her illness 
(congenital sickle-cell disease and necrosis of the 
right hip associated with the disease) and Mr. 

O'Reilly did not oppose my application to waive her 
personal appearance before the court in the myriad of 
adjournments which took place between April, 1971, 
when I was first appointed counsel and October, 1973, 
at about which time Mr. O'Reilly left the office. 

"After discussion of the case with Mr. O'Reilly 
in the simmer of 1972, I moved in the Supreme Court 
to Inspect the minutes of the Grand Jury and/or dis¬ 
miss the indictment pursuant to Criminal Irocedure 
Law S 210.10 and 210.30. 

"Mr. O'Reilly advised me and told me that he would 
advise Judge Joseph P. Martinis, the judge sitting on 
the notion, that in his (O'Reilly's) personal opinion 
as a lawyer familiar with the facts of the case, that 
the court should enter a trial order of dismissal of 
the indictment because no prlma facie case had been 
made out before the Grand Jury. Judge Martinis denied 
the motion on January 3, 1973. 

"Thereafter, however, Mr. O'Reilly did not ready 
the case for trial. 

"On February 19. 1973,* T . put in a telephone call 
to Mr. O'Reilly at his new f rm, Foley, Hickey, Gilbert 
and Power at 70 Pine Street, New York. I told him that 
I was seeking a dismissal of the criminal case by an 
Article 78 Proceeding in this Court and asked whether or 
not he had. in fact, advised Judge Martinis of his per¬ 
sonal opinion of the merits of the case. He told me 
that he had, in fact, advised Judge Martinis of his 
personal opinion and the lack of legal merit of the 
case and that he had advised Judge Martinis that it 


"*This date should read 1974 














would be appropriate under the law to dismiss the 
case. Mr. O'Reilly further stated that he could 
not then nor now speak for the office of the Dis¬ 
trict Attorney because there were others in the 
office who disagreed with him. In order to com¬ 
plete the record which unequivocally supports the 
charge that the District Attorney's office deliber¬ 
ately did not proceed with dispatch or even a modicum 
of due process during the four year period following 
Mrs. Scranton's indictment, I attach copies of the 
following papers from my file and the District At¬ 
torney's file. The other conclusion which is in¬ 
escapable is that the Court below cooperated with 
and participated in the unconscionable delay. 

"1) Notice of Motion to Produce by defendant 
dated October 27, 1971; 

"2) Memorandum in Opposition to that Motion 
dated March, 1972; 

M 3) Supplemental Affirmation of Defendant in 
Reply dated April 12, 1972; 

"4) Notice of Motion to Dismiss the Indictment 
on the Grounds of a Cavalier Disregard of the Defend¬ 
ant's Rights to a Speedy Determination of Pretrial 
Issue as Well as the Denial of Speedy Trial dated 
May 3, 1972; 

M 5) Decision of Justice Murtagh Ruling on 
Motion of October 7, 1971, dated June 12, 1972; 

"6) Notice of Motion to Inspect the Grand Jury 
Minutes and/or Dismiss the Indictment dated October 
10, 1972; 

M 7) Memorandum in Opposition to that Motion 
dated December 18, 1972; 

"8) Ruling of Judge Martinis on Motion of 
October 10, 1972 (no date) 

"9) Letter to Terence O'Reilly from defense 
counsel dated April 30, 1973. 

"Thus I state that Mrs. Scranton's right to a 
speedy trial has been denied by the active failure on 
the part of the District Attorney and his deputies to 
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move the case to trial during the period Mr. O'Reilly 
was in charge of it, and further that the delay was 
participated in by the Court. 

"Accordingly this Court should in the interests 
of justice grant the Article 78 relief prayed for 
and dismiss the indictment." 

There is a perversity to the position of appellee 
with regard to the appellee's assertion of continuing readiness 
for trial. Petitioner commenced in early 1972 asserting her 
right to a speedy trial and continued to do so up to the com¬ 
mencement of a trial in February and March of 1974. When on 
March 5, 1974, petitioner's counsel was ready to go forward 
and was pressing so to do, three jurors having been sworn and 
put in the box, it appeared that an Assistant District Attorney, 
Mrs. Leslie Snyder (relatively new to the case, Mr. Terence 
O'Reilly having been in charge for the preceding three years) 
became ill. At that juncture the prosecution requested a 
month's delay and petitioner's attorney suggested, in opposition, 
that the case could proceed and another person in the District 
Attorney's office cnuld ready the case for trial (A-285). 

Instead, over petitioner's objection, a mistrial was declared 
by the trial justice, and the case did not go forward. Nor did 
the case go forward at any other time although there was no 
actual injunction against the State proceeding to trial until 
Judge Owen of the District Court below at the request of peti¬ 
tioner, issued an injunction against the State proceeding on 
March 17, 1975. 
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Under the conceded applicable law of New York, peti¬ 
tioner Agnes Scranton may not assert her Sixth Amendment right 
to a speedy trial in the New York courts at this juncture* 
unless she submits herself to r lal and is convicted or, in the 
alternative, pleads guilty to a charge which requires her ad¬ 
mission to the fact of murdering her own child — a charge she 
has vigorously denied for the past six years. 

It is no slight inconvenience to live for six years 
under the shadow of a murder indictment. Said Justice Powell 
for the Supreme Court in Barker v. Wingo. 407 U.S. 514, 533 
(1972): 


". . . even if an accused is not incarcerated 
prior to trial, he is still disadvantaged by re¬ 
straints on his liberty and by living under a cloud 
of anxiety, suspicion, and often hostility. 

Thus the alternatives offered to petitioner by appellee (appee. 

Br. p. 7) are of small comfort. Moreover, appellee is not 

accurate in the statement that 

"Scranton, unlike Braden [Braden v. 30th Judicial 
Circuit Court of Kentucky, 410 U.S. 484 (1973)] has 
not asserted her constitutional rights to a speedy 
trial. Instead, she has sought to avoid a tria.. 

Indeed, all of Scranton's appellate forays, both 
in the state and federal courts, have been aimed 
not at enforcement of her right to a speedy trial, 
but rather to the avoidance of a trial altogether. 

This is 8imply not true. Petitioner sought for two 


♦Reference is made to the prior trial court denial of her motion 
to dismiss and its unreviewability prior to conviction. 






years from 1972 through 1974 to secure her right to a speedy 
trial and in fact went forward to proceed to such a trial which 
was aborted on motion of the office of the District Attorney 
over her objection. 

Petitioner is aware of the overriding issue raised 
here -- that federal intervention in the "state crimina’ law 
enforcement process" could be issued only "'under extraordinary 
circumstances where the danger of irreparable loss is both 
great and immediate'". See Younger v. Harris . 401 U.S. 37 
(1971); Huffman v. Pursue Ltd,. 420 U.S. 592 (1975); Wallace 
v. Kern. 520 F.2d 400, 404 (2 Cir. 1975). 

It is petitioner's contention that the record below ' 

establishes bad faith and irreparable harm to petitioner and 

that the record itself shifts the "balance" 

"... because we are dealing with a fundamental 
right of the accused this process [the balancing 
process] must be carried out with full recogni¬ 
tion that the accused's Interest in a speedy trial 
is specifically affirmed in the Constitution." 

If this Court denies petitioner relief, it is effectively deny¬ 
ing the right to a speedy trial six years after indictment where 
there has been no showing of fault or delaying tactics on her 
part. The record, on the contrary, establishes the opposite. 

The doctrine of abstention applied to the facts here makes a 
mockery of the Sixth Amendment right to a speedy trial. There 
is no other remedy available to petitioner. 

This is that unusual case which makes appropriate the 
issuance of the Great Mrlt. 
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CONCLUSION 


The judgment of the court below should be reversed 
and the indictment dismissed. 


Respectfully submitted, 


ELEANOR JACKSON FIEL 
Attorney for Petitioner- 
Appellant 


January 28, 1976 
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